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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1768 
CITY OF ALEXANDRIA, ElviPLOYER; l\1:ARYLAND 
CASUALTY COl\iP ANY, INSURER, Appellants, 
versus . 
CLARENCE J. McCLARY (DECEASED), .EMPLOYEE, 
·MRS. LILLIE McCLARY, ET ALS., Appellees. 
PETITION FOR APPEAL. 
To the Ho'norable the Chief Ju.stice and the Justices of the 
81~Jpreme Court of Appeals of Virginia: 
Your petitioners, City of Alexandria, Employer, and Mary-
land Casualty Company, Insurer, respectfully represent that 
they are aggrieved by a final award of the Industrial Com-
mission of Virginia entered on the lOth day of February, 
1936 (R., p~ 75), allowing compensation in the sum of $4,350.00 
(R., p. 60) ($14.00 per week for 300 weeks, plus $150.00 burial 
expense), in the above case wherein your petitioners were 
defendants. Unless otherwise indicated, all italics are ours, 
and the page numbers referred to are to the transcript of the 
record. · Counsel for the petitioners desire to state orally 
to the Court the reasons for reversing the award complained 
of and adopt this petition as the original brief, copy of which 
was mailed to Frederick L. Flynn, Esquire, counsel for tbe 
claimants, on the 7th day of March, 1936. 
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. STATE~iENT OF THE CASE. 
This case arises out of. the shooting of Clarence J. ~[c­
Olary, an officer on the police force of the City of Alexan-
dria, at about 6 :45 A. ~I. on Sunday, March 17, 1935 (R., 
p. 8), while on a man-hunt in Loudoun County. The main facts 
of the case are embodied in the testimony of the Chief of 
the Alexandria Police, Captain Arnold. Ife stated that on 
Saturday, March 16, 1935, he received a call from Mr. Saun-
ders of the Virginia A. B. C. Board, in which he requested 
the Chief to send his machine gun, riot gun and other equip-
nlent of that nature to Leesburg, with as many men as the· 
Chief could spare. The Chief testified that he told ~fr. 
Saunders that he would render what assistance he could, pro-
vided the call for help came from the Sheriff of Loudoun 
County (R., p. 3). In a. few moments Sheriff .A.drian, of Lou-
doun County, called the Chief and repeated the request, stat-
ing- that they thought they kne'v where the wanted man could 
be located. The Chief stated that he immediately left for 
Leesburg with the requested equipment and two officers, Col·-
poral Curtis and Officer Hawes. He stated that they re-
ported to the Sheriff at the Courthouse in Leesburg ~nd that 
in a short time they all left, led by the Sheriff of Loudoun 
County, for the place thought to be the hiding place of the 
wanted man, which was about seven miles from Leesburg; 
that after surrounding the houses with the Sheriff and his 
aides, several people w·ere placed under arrest. They all 
then returned to l.Jeesburg at about dusk. He stated that 
some plans were being made for further search in the officu 
of the Sheriff, and seeing· that other men had arrived, he 
asked the Rheriff if he had any further need for the equip-
ment and his men, explaining that he wished to return to the 
City 9f Alexandria as soon as possible (R., p. 4). He. stated 
that the Sheriff gave them permission to leave, thanked them 
for helping him, and they returned to Alexandria, arriving· 
about dark (R., p. 4). 
He further testified that that night, about midnight, while 
eng·aged in routine police business, he was called again by 
Sheriff Adrian, of Loudoun County, who stated that there 
had been some more trouble and that he would like for Chief 
Arnold to return, with all the equipment and as 'many men as 
he co·uld spare, and arrive by 5 A. M. Sunday. This he agreed 
to do (R., p. 5). Follo,ving this request, all of the officers pres-
ent, including 1vicClary, volunteered to go. 
''A. * * * Practically all the men on No. 2 Squad, of which 
Corporal Clarence ~T. 1\{cClary is a member, were standing 
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right near the phone and I started to writing down the names 
of those who were to go with me and there seemed to be no 
doubt but what all wanted to. I said: 'Those that are going 
with me, meet me here at three-thirty in the morning.' 
"Q. Did you ask: 'Who will go "'ith me', :first? 
"A. I don't remember distinctly. I simply looked around 
and there wasn't any question as to who wanted to go and 
who didn't; there wasn't a man who didn't want to go.'' 
Although there is some confusion as to whether the rest 
of the Alexandria police were deputized when they arrived 
in Leesburg early Sunday morning, March 17th, the uncon-
tradicted evidence of Sheriff Adrian of Loudoun County 
showed that while McClary was riding with him from Lees-
burg, McClary asked the definite question whether he was 
to be deputized and Sheriff Adrian did deputize him then and 
there ( R., p. 29) : 
''A. I told him what I told the others at the gate. I told 
him he was duly deputized to assist in the apprehension of 
the parties, and that he had all the authority and power that 
the Sheriff had, so long as he worked with a bonded of.:ficer 
of the County.'' 
and (R., p. 31): 
'' Q. Yon say you did deputize him in the automobile Y 
"A. Yes, sir." 
A short time later, McClary and several other officers ob-
tained permission to visit a still located nearby, and, while 
doing so, he was shot and mortally wounded by the escaped 
felon, Quesenberry (R., pp. 56, 7 4). 
ASSIGNMENTS OF ERROR. 
( 1) The Industrial Commission erred in entering its final 
award of Febntary 10, 1936, against the defendants, beca;u.se 
the evidence, as a matter of law, sho'wed that McClary's death 
did not ar,ise out of and in the course of his employment a.c; 
an officer of the C~ty of Alexandria. 
(2) The Industrial Commission erred in entering its final 
award of February 10, 1936, against the defendants, because 
the evidence, as a matter of la;w, showed that McClary was 
at 'lnost a loaned employee to Loudown County. 
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( 3) The Industrial Commission erred in entering its final 
award of February10, 1936, against the defendants, because 
the evidence, as a matter of law, showed that McClary was 
a 1.10lunteer on the man-hunt. 
(4) .The Industrial C01nmission erred in. enteri;ng its final 
award of February 10, 1936, agai·nst the defendants, because 
the evidence, as a ~matter of law, showed that the claim011~ts 
ha1-'e already received compensation fro·m an Act of Congress 
(R., p. 50). 
ASSIGNMENT OF ERROR NO. 1. 
McClary's death did not arise ou,t of and in the course of 
his employment as an officer of the City of Alexandria. 
McClary's Services lJlere Confoned Only to the City of 
Alexandria. 
We recognize the force of the la~guage of Commissioner 
Deans on page 69 of the record, where he said: 
"For the Chief of Police of the City of Alexandria to have 
refused the request would have been an act of either cowardice 
or refusal to co-operate for the conservation of peace ancl 
the apprehension of a felon.'' 
That language could just as well have included McClary 
as well as the Chief of Police. He did the brave and honor-
able thing, but that does not inean necessarily that he was 
acting in the course of his employment. This is forcefully 
brought out by Chairman Nickels in his dissenting opinion 
on pages 71 to 74: 
"In the case of Mann v. City of Lynclz.b~trg, or Common-
wealth of Virginia, 129 Va. 453, 106 S. E. 516, on certification 
from the Industrial Commission of Virginia, the Court held 
as follows, viz.: 
" '5. WORKMEN'S C01\£PENSATION ACT-Purpose. fJ/ 
the Act-Regulation of Maste·r and Servant-The Workmen's 
Compensation Act (Acts 1918, p. 637), as its title shows, re-
lates to industrial accidents, and its well known purpose was 
to substitute for the unsatisfactory common law remedies a 
speedier and simpler and more equitable form of relief for 
City of Alexandria, etc. v. C .• T. McClary (Deceased), etc. 5 
personal injuries sustained by persons engaged in hazardous 
occupations. It would seem clear from the history and pur-
poses and general provisions of the Act that the legislature~ 
did not have in mind as beneficiaries any other persons than 
such as are commonly understood as falling within a con-
tractural relationship· of master and servant. 
* . 
• , '7. WORKMEN'S COMPENSATION ACT-Public Of-· 
fleers-The workmen's compensation Act (Acts 1918, p. 637) 
is limited to persons in service of the State or City under a 
contract of hire. A public officer does not perform his du-
ties under contract, express or implied, but by virtue of the 
law creating the office. His compensation is a matter of the 
amount or value of the services performed, but is incident to 
the office.' 
"'8 WORI{MEN'S CO~IPENSATION ACT-The cast~ 
of a city policeman does not fall within the reason and pur-
poRe or the language of the workmen's compensation act 
(Acts 1918, p. 637): consequently neither the City nor the 
Commonwealth is liable under that Act for compensation to 
the widow and children of a policeman killed in line of duty.' 
''From the foregoing, it is clear that the law of master 
and servant, as applied in the case of Baker v. Nussrnan, 152 
Va. 293, and of loaned employee, as applied in the case of 
Ideal Stea'ln L(Jju.ndry v. J.Villiams, 153 Va. 176, does. not ap-
ply to police officers. 
''Section 2 (b) of the Virginia Workmen's Compensation 
Act, ·which defines 'employers,, was amended by the act of 
General Assembly for the year 1922 at page 7 41, which amend-
ment was made after the decisio~ in the foregoing case of 
Nlan.n v. City of LynchburlJ or Co·rn'lnonwealth of Virginia. 
''The language added to Section 2 (b) of the Act consists 
of the expression, 'Policemen and firemen, except policenten 
and firemen in cities containing more than one hundred and 
seventy thousand inhabitants, shall be deemed to be enl-
ployees of the respective cities, counties or towns in which 
their services are employed and by whom their salaries are . 
paid'. The effect of this amendment was to make cities, 
counties and towns liable for injuries to injured policemen 
·and firemen, by operation of law and irrespective of the doc-
trine 'of master and servant. 
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''The record in the instant case shows the claimant's de-
ceased husband was employed as policeman in the City of 
Alexandria, Virginia ; his services were confined within the 
jurisdictional limits of this City; he was paid a salary hy 
the City for those services; he was selected by his superior to 
go into Loudoun County to aid in a man-hunt; and there 
he was deputized by the Sheriff. \'Thile in Loudoun County 
on the man~hunt, he asked his superior officer for permission 
to view a still, which 'vas granted; and, while on the side trip 
-to view a still in operation, he was fatally wounded. 
"In my opinion we are confronted in the instant case with 
the proper construction of the sentence quoted above from 
the Act, which seems to cover policemen who are injured 
while in service within the jurisdictional limits of the City 
employing them and by whom their salaries are paid. The 
expression, 'in which their services are employed and by 
whom their salaries are paid', is a conjunctive one. Ho,v-
soever commendable it may seem to send policemen to a 
neighboring County, the language used does not afford them 
compensation benefits while serving there. It is a foregone 
conclusion that the County of Loudoun did not employ the 
deceased nor did that County pay his salary. 
"It is my opinion there is no liability on the City of Alex-
andria and that the case should be dismissed from the docket.'' 
lJ!lcClary's Authority as o;n Officer Included Only the Oity 
of Alexandria. 
Both at common law and under the statutes, a police of-
ficer's authority extends only to the limits of his own city 
or corporation (and perhaps a mile beyond). In fact, the 
Virginia statutes are only declaratory of the common law·. · 
ff.lcClannahan v. Ghapm(JJJ~, 136 Va. 1, 13. 
Section 2991 of the Virginia Code of 1930 provides that 
a police officer of a city has the powers of a constable at 
common law: 
"Powers and duties of the police force of the cities and 
towns of the Commonwealth.-The officers and privates cou-
stitutinp; the police force of cities and towns of the Common-
wealth of Virginia are here by invested with all the power 
and authority which now belong to the office of constable at 
common Ia'v in taking cognizance of, and in enforcing the 
crirninal laws of the said Commonwealth, and the ordinances 
and regulations of the city or town; respectively, for which 
t.hey are appointed or elected; and it shall be the duty of 
~uch and every one of such policemen to use his best en-
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deavors to prevent the commission within the said city or 
town, of offenses against the law of said Common-
wealth, and against the ordinances and regulations of 
said city or town; to- observe and enforce all such laws, or-
dinances and regulations; to detect and arrest offenders 
against the same; to preserve the good order of the said city 
or town, and to secure the inhabitants thereof from violence, 
and the property therein from injury.'' 
This limitation of authority has been recognized in Muscoe 
v. .The C om1nonwealth, 86 V a. 443, 446-7. 
It is well settled that a constable has authority only in 
his own bailiwick. In MoNeale v. Governor, 3 Gratt. 299, 307, 
it was held that a constable is an officer of his whole county 
but no further. 
In 57 0. J. 775, .Section 126 (Sheriffs and Constables), it 
is said: 
"It has been held that a constable, in the absence of con-
stitutional or statutory authority, cannot act outside of his 
own. district, precinct, or town. But the legislature may de-
termine the area within his county in which a precinct con-
stable may or must officially act, and it has been held that, 
under express or implied statutory provisions, the authority 
of a constable ma.y be co-extensive with the limits of the 
county to which his precinct, district, or town belongs; and 
it has been held that even though a constable is prohibited 
by ]a,v, under a penalty, from executing warrants and levy-
ing executions out of his particular precinct, yet his official 
acts in any part of the county are valid. A constable may 
be empowered to serve process throughout the state, but 
power to act throughout the county does not authorize a 
constable to execute process outside the limits of the county." 
In Voorhees on Arrest, Section 142, page 125, it is said: 
''An officer has no authority to make an arrest outside 
of his jurisdiction even with a warrant, except in those cases 
in which a private person may act without a warrant. Then 
an officer may make the arrest, not by virtue of his office, 
for that is limited by his jurisdiction, but by that right which 
the law places upon him as a citizen owing a duty to the 
State.'' 
In Wharton's Criminal Law, Vol. 1, page 782, Section 545, 
it is said: 
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''As is state~ by Sir William Russell, the party taking 
upon himself to execute process, whether by writ -or war-
rant, must be a legal officer for that purpose, or his assist-
ant; and if an officer '1nake a'l~ arrest out of his proper dis-
t·rict, or have .. no warrant or authori.ty at all, or if he execute 
fJrocess out of the jurisdiction of the co~trt from whence it 
Msues, he will not be considered as a legal officer entitl~d to 
the special protection of the law; and therefore if a struggle 
ensue with the party injured, and such officer be killed, thiB 
will be only manslaughter.'' 
To a like effect are : 
Ex Parte Crawford, 148 'Vash. 265, 268 Pac. 871, 61 A. L. 
H. 374, and annotation thereto at 377, et seq. 
Martin v. Hottck, 141 N. C. 317, 54 S. E. 291, 7 L. R. A. 
(N. S.) 576. 
State v. Drilling, 12 Pac. (2d) ·735 (l{ansas, 1932). 
2 R. C. L. 469, Section 27 ( Arre~t). 
Were it riot that a constable has no authority outside of 
his corporation, there would be no necessity for the Section 
4825 of the Code of Virginia allowing pursuit out of the 
county and Section 3026, giving sergeants authority to a dis-
tance of one mile outside of their corporation. 
''Sec. 4825. When officer may pursue and arrest accused 
anywhere in the .State.-If a person charged with an offense 
shall, after or at the time the warrant is issued for his arrest, 
escape from or out of the county or corporation in which the 
offense is alleged to have been committed, the officer to whom 
the warrant is directed, may pursue and arrest him any-
where in the State; or a justice of a county or corporation 
other than that in which it was issued, on being satisfied of 
the genuineness thereof, may endorse thereon his name and 
official character, and such endorsement shall operate as a 
direction of the warrant to on (an) officer of such justice's 
county or corporation.'' (Parentheses ours.) 
''Sec. 3026. Sergeants of cities and towns ; their powers 
and duties.-In every city and town, unless otherwise pro-
vided by its charter, there shall be elected by the qualified 
voters thereof one sergeant. The term of office of a city 
sergeant shall be four years and of a town sergeant two 
years, and their duties shall be as prescribed by law. Ser-
geants of to"'~s shall have the same powers and .discharge 
the -same duties as constables within the corporate limits of 
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the said town&, and to a distance of one mile beyond the 
same.'' 
This Court will take judicial notice that Leesburg is more 
than one mile beyond the City of Alexandria. Omohundro 
v. Palmer, 159 Va. 693. ~fcClary's authority as a police of-
ficer of the City of Alexandria ceased when he went on the 
man-hunt to Loudoun County and he 'vas acting only as a 
private individual. 
The. Virginia Statutes Require a Private Individ'ltal to Help 
an Officer. 
Sections 2822 and 4511 of the Virginia Code require any 
person to help apprehend a felon when required to do so. 
''Sec. 2822. Execution of process by officer; his power to 
command assistance; punishment for falilure to obey his 
summons.-Every officer to whom any order, warrant, or 
process may be lawfully directed, shall execute the same 
within his county or corporation, or upon any bay, river, or 
creek adjoining thereto. The word 'county' as hereinbefore 
used shall embrace any city included ,vithin the boundaries 
of such county, and the word 'corporation' as hereinbefore 
used, shall embrace all property ·belonging to the county 
'vithin the territorial limits of such corporation. He may, 
in case of r~sistance made or apprehended, summon so many 
of the people of his county or corporation, or require the 
commandant of any regiment therein to call out such portion 
of his regiment to aid him as may be sufficient. If any per-
son fail to obey such summons, or if any commandant fail 
to comply with such requisition, the officer shall report the 
fact to the court from which such order, warrant, or process 
iss11ed, 'vhich court may, in a summary way, after notice to 
such commandant or other person, adjudge him to be .fined 
or imprisoned, or both, ~s for a contempt of the court's au-
thority. If the order, warrant or process shall not have is-
sued. from a court, such commandant or other person shall 
be punished as for a misdemeanor, and to that end the of-
ficer shall report him to each attorney for the Commonwealth, 
prosecuting in any court having· jurisdiction over the county 
or corporation in which such person was summoned.'' · 
"Sec. 4511. Refusal to aid officer in execution of his of-
fice; how punished.-If any person, on being required by any 
sheriff or other officer, refuse or neglect to assist him in the 
execution of his office in a criminal case, or in the preserva-
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tion of the peace, or the apprehending or securing of any 
person for a breach of. the peace, or in any case of· escape 
or rescue, he shall be confined in jail not exceeding six months, 
and be fined not exceeding one hundred dollars.'' 
This has been construed in Dellastatiou.s Y. Boyce, 152 Va. 
368, to require any person, whether from that same county or 
not, to render aid pursuant to those Sections of the Code. 
So when McClary went to Loudoun County, his authority 
·was that of a private individual, and as a private individual 
he was only doing what the law requires him to do, not as 
an officer, but as a private individual under the above statutes 
and as a common law posse comitat'ltS. Byrd v. Common-
wealth, 158 Va. 897; Randolph v. Commonwecilth, 145 Va. 
883; 5 C. J., p. 429, Sec. 70 (Arrest); 57 C. J., p. 773, 
. Sec. 123 (Sheriffs and Constables). 
ASSIGNMENTS OF ERROR NOS. 2 AND 3. 
No. 2. 'McClary was at most a loa.ned employee. 
No. 3. lJl cClary was a volunteer. 
It is true that if Chief Arnold had required McClary to 
accompany him, McClary would have done so. As we have 
seen, McClary would have been doing his statutory and com-
mon law duty as a posse when responding to a call. The 
facts of the matter are that Chief Arnold did not require 
him to go, but McClary, along with the other members of 
No. 2 Squad, volunteered to go and did go on the man-hunt. 
Whatever forces of moral suasion there may have been, the 
fact remains that as far as Chief Arnold was concerned, it 
was a voluntary act of McClary's. 
Chief Arnold and Officer McClary were both private in-
dividuals on the man-hunt, as far as their official capacity 
as police officers of the City of Alexandria was concerned. 
McClary was deputized, and his entire authority was deriva-
tive from Sheriff Adrian of Loudoun County. The right of 
control was vested in Sheriff Adrian entirely. Under these 
facts, it is submitted that McClary can only be considered 
an employee of Loudoun County, and, as far as the City of 
Alexandria is concerned, a volunteer. I deal Steam Laundry 
v. lVilliams, 153 Va. 176. 
In addition, it is well to point out that although a Police 
Officer of the City of Alexandria is considered on duty ''prac-
tically'' twenty-four hours a day, Officer McClary was killed 
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during hours when he was not on active duty for the City 
of Alexandria. He was ordinarily relieved at twelve, but that 
night, due to trouble in some places that sold beer in the City, 
he was on duty from twelve to two (R., p. 6). It is interesting 
to note that although Sheriff Adrian wanted Arnold and his 
men to come as quickly as possible,-they didn't go until 
3 :30,-after their duties in Alexandria had ceased, and after 
''I went home and changed my clothes. as did most of the 
officers when they are relieved from other duties or went 
some place" (R., p. 6). 
ASSIGNMENT OF ERROR NO. 4. 
Claimants Have Already Received 0 ompensation. 
Exhibit B (R., p. 50) shows that Mrs. McClary is receiving 
and will receive Seventy-five ($75.00) dollars a month under 
an Act of Congress until Ten Thousand ($10,000.00) Dollars· 
has been paid. Claimant has contended and gone to great 
length to show that the Bill for reli.ef for Ten Thousan<l 
($10,000.00) Dollars, paying compensation to the widow of 
the deceased, is not material in this case. We know of no 
better reply to this contention than Section Twelve of the 
Workmen's Compensation Law of Virginia, which is in part 
as .follows: · 
''The rights and remedies herein granted to an employee 
where he and his employer have accepted the provisions of 
this act respectively, to pay and accept compensation on ac-
count of personal injury or death by accident shall exclude 
all other rights and remedies, of such employee, his personal 
representative, parents, dependents or next of kin, at com-
mon law or otherwise, on account of such injury, loss of serv-
ice or death; provided • • • . '' 
Also Section Thirty-seven, sub-section (b), which is as 
follows: 
''Provided, however, if an employee shall receive compen-
sation or damages under the laws of any other State, nothing 
herein contained shall be construed so as to permit a total 
compensation for the same injury greater than is provided for 
in this Act.'' 
Thus: we see that the Legislature for the State of Vir-
ginia has gone to great length to set out carefully that no 
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employee is entitled to compensation more than once for the 
same injury. The Act of Congress which is referred to spe-
cifically states : 
"Be it enacted by the Senate and Hottse of Representatives 
of the United States of .An~erica in Congress assembled, That 
the Secretary of the Treasury be, and he is hereby, authorized 
and directed to pay, out of any money in the Treasury not 
otherwise appropriated, to Mrs. Clarence J. McClary, of 
Alexandria, Virginia, the sum of $75 per month in an amount 
not to exceed $10,000. Such sum shall be in full settlement 
of all claims against the United States on account of the 
death of Clarence J. McClary, the husband of the said 1\{rs. 
Clarence J. ~IcClary, who, at the request of the officers of 
the Federal Government, accompanied them and assisted in 
the apprehension and arrest of one Tom Quesenberry, and 
the said Olarence J. 1\fcClary was slain in Loudoun County, 
Virginia, March 17, 1935, by the said Tom Quesenberry: 
Provided, ~ • • . "' 
Nowhere does this Act state that it is for charity, but it 
specifically states that the injured was killed in the line of 
his duty as an employee of the United States Government 
and that the $10,000.00 granted his widow is compensation. 
The fact that she could not sue the Government does not alter 
the words of Congress. Thus we see that this Act of Con-
gress is a bar in itself to further compensation. 
CONCLUSION. 
Because of the errors assigned, your petitioners pray that 
an appeal from and a sttpersedeas to the said final award of 
the Industrial Commission of Virg·inia be awarded; that if 
. any of the assignments of error be well taken, the award of 
the said Commission be reversed and final judgment entered 
here in their favor and such other relief as to the Court seems 
proper. 
Respectfully submitted, 
CITY OF ALEXANDRIA, Employer, 
··:TYIARYLAND CASUALTY COMPANY, 
Insurer. 
By SINNOTT AND 1\fAY, Counsel. 
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We, John G. May, Jr., and Virgil P. Randolph, Jr., Attor-
neys practicing in the Supreme Court of Appeals of Vir-
ginia, do certify that, in our opinion, the said award of the 
Industrial Commission of Virginia, rendered on the lOth day 
of February, 1936, a transcript of the record of which is at-
tached hereto, is wrong and should be reviewed and rev.ersed . 
by the Supreme Court of Appeals of Virginia. 
Given under our hands this 7th day of March, 1936. 
JOHN G. MAY, JR., 
VIRGIL P. RANDOLPH, JR. 
Received March 7, 1936. 
~1:. B. WATTS, Clerk. 
Appeal and supersedeas granted. May 11th, 1936. 
HENRY W. HOLT. 
Received May 12, 1936. 
M. B. W. 
RECORD 
CLAREN·CE J. ~IcCLARY (DECEASED) EMPLOYEE, 
MRS. LILLIE McCLARY, ET ALS., Claimants 
versus 
CITY OF ALEXANDRIA, Employer 
MARYLAND CASUALTY COMPANY, Insurer. 
CLAIM NO. 296-879. 
Claimant appeared in person .. 
Frederick L. Flynn, Attorney-at-Law, Alexandria, Vir-
ginia, for the Claimant. 
~· ¥· Guild, Manal?ier,_ ~taunton Claim Division, Masonic 
Building, Staunton, VIrgima, and Charles B. DeShazo Resi-
dent Adjuster, 1417 K Street, N. W., Washington, D. C., for 
the defendant. 
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HEARING BEFORE COMMISSIONEl?, l{IZER AT AI.JEX-
ANDRIA, VIRGINIA, OCTOBER 11, 1935. 
page 2 ~ All witnesses having been duly sworn, the follow-
ing testimony was taken: 
Commissioner Kizer: An application for hearing was :filed 
on .August 17, 1935, by Mrs. Lillie ~fcClary, in which it was 
alleged that Clarence J. McClary, lost his life as a result of 
an accident on March 17, 1935. 
Note : Sheriff Adrian was not present, but it was agreed 
that his testimony would be taken later in the day. 
CAPTAIN JOHN S. ARNOLD: 
By Mr. Flynn: 
Q. You are Captain John S. Arnold and are Captain of 
the Police force of the City of Alexandria Y 
A. Yes, sir. 
Q. And were such on Marc~ 17, 1935Y 
A. Correct. · 
Q. Was one Clarence J. ~cClary a Police Officer of the 
City of Alexandria on March 17, 1935Y 
A. He was. 
Q. On March 17, 1935, that is the date he was kiHei!: 
A. Correct. 
page 3 r Q. On whose pay roll was he at the time he was 
killed? 
A. City of Alexandria. 
Q. Captain Arnold, will you explain shortly and in brief 
detail how you happened to go down there and at whose re-
quest you went the first day f 
A. On Saturday, March 16th, about noon, they called me 
from Leesburg, they called and said they had trouble with a 
moonshiner, he had shot a Federal Agent and wanted me to 
bring weapons we had and wanted me to bring weapons and 
men and help to capture this man. The first call came from 
Mr. Saunders of the ABC Board. I told him that I couldn't 
respond to a call from him, but if the Shed:ff needed any as-
sistance to call, which he did and that is all. . 
Q. Who is Sheriff? 
A. Sheriff Adrian. 
Q. Adrian called! 
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A. He called back. I came back to headqu~rters and he 
asked me to be sure to bring Officers Hawes. I came 
page 4 ~ to headquarters and picked up the machine ~' riot 
gun, ammunition and Officer Hawes was sent for 
and Officer Curtis and Officer Hawes and myself in my Stude-
baker automobile went to Leesburg. 
Q. Did Corporal McClary go at that time? 
A. He did not. We went to the Court House at L~esburg, 
where we meet the Sheriff and other gentlemen of the posse. 
which had been organized, and went out in the hills to a place 
called Goose Creek and after searching one or two houses with 
the posse, we returned to Leesburg. They ·had taken a pris-
oner or two in the meantime and about dusk they had re-ar-
ranged in the Court House at Leesburg; all the Officers, State 
and Federal, and all officers from adjacent territory, as well 
as ourselves and seeing that they ·had plenty of men, I asked 
the Sheriff if we may be relieved, as we were very busy in Alex-
andria on Saturday night. They said they had no further 
need for us at the time and thanked us for helping him and 
we left and arrived here in the vicinity of seven or seven-
thirty. It was well after dark. We proceeded with our usual 
police business about the City and we relieved our men every 
eight hours, first eight in the mo1·ning, four P. M. and twelve 
midnight. Just as the midnight r-elief was taking 
page 5 ~ place, Officer Elmore was on duty at the desk, called 
me, and he is a nephew of Sheriff Adrian, and he 
said: "Uncle Adrian wants to speak to you again." I went 
to the 'phone and I recognized his voice as Sheriff Adrian and 
so addressed him and he said his men were out in the hills 
searching and were stood at bay by this man with the gun. He 
said we think we know where he is and want to surround him 
at daylight and he wanted me to come back and bring the 
weapons and as many men as I could bring up and said if 
we were not there at five o'clock in the morning it would be 
too late. Practically all the men on No. 2 Squad, of which 
Corporal Clarence J. McClary is a member, were standing 
right near the phone and I started to writing down the names 
of those who were to go with me and there seemed to be no 
doubt but what all wanted to. I said: "Those that are going 
with me, meet me here at three-thirty in the morning.'' 
Q. Did you ask: "Who will go with me, first?" 
A. I don't remember distinctly. I simply looked around 
and there wasn't any question as to who wanted to go and who 
didn't ; there wasn't a man who didn't want to go. 
page 6 ~ Q. And you said: ''As many as want to go, meet 
me here at three-thirty!'' 
A. To be sure I· will not write down any names, but those 
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who want to go, be here at three-thirty in the morning. Squad 
No. 2 had been assigned to. patrol duty in front of places that 
sell beer. 
Q. Was Corporal McClary one of those? 
A. He had been relieved at twelve· o'clock, but was brought 
back from twelve to two. We had passed an ordinance and it 
was not valid and we decided to station officers in front of -
some of the be·er parlors. 
Q. And McClary, if he had not gone to Leesburg, would 
~ave been assigned to duty? 
A. He was on duty. They didn't go there until three-thirty. 
The duty they were on took place between twelve midnight 
and two A. 1\L 
Q. After we talked about it, I 'vent to the .Armory and got 
some high powered rifles and I being an officer in the Virginia 
National Guard, which gives me access to the arsenal. I went 
home then and changed my clothes as did most of the officers 
when they are ·relieved from other ·duties or went some place. 
I didn't see them any more until I came back to 
page 7 ~ headquarters. 
Q. Did you have equipment Loudon County didn't 
have? 
A. We did and still have. 
Q. Were your men especially fitted and was Mc.Clary es-
pecially fitted to use that equipment 1 
A. All of our officers are required to stand the standard 
pistol course. 
Q. What happened while on your trip to Leesburg, among 
your men? 
A. When we left Alexandria Officer Hawes rode with me 
and the other officers got in a Ford that travelled faster than 
I did. My car shimmies over forty miles an hour and I stayed 
below that to ke-ep it from shimmieing. When we got there 
we went to the coffee shoppe and Officer Schwartz was the 
first one we saw and we told him to maintain a watch on our 
car and we went in to get some coffee and while in there a 
Federal man came in-I have seen him more than once, but 
I don't know his name-and said we are waiting for you all 
and we had to dispatch our coffee and make it in a hurry. It 
was five or five :fifteen and we proceeded out of Leesburg un-
der somebody 's piloting and I don't know what road they 
took, because I don't know much about the roads 
page 8 ~ around there. 
·By Commissioner Kizer : 
Q. What happened? 
A. About six forty-five Tom Quesenberry, the prisoner, had 
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shot and mortally wounded Corporal McClary, from which 
wounds he died in a few: minutes. "When we got to the nlOUll-
tain and surrounded the two houses and not finding Quesen-
berry there, they came from in front of the last house searched 
and wondered if he had escaped and gone back to .Southwest 
Virginia, and -Sheriff Adrian and myself and one of his Depu-
ties, Officer Schwartz, Officer Ellmore and a Federal Agent or 
two, we left to search what they called a. marble quarry. 
Commissioner Kizer: Is it necessary to go into all that Y 
J\.Ir. Flynn: A couple of the Police Officers had a~ked Cap-
tain Arnold if they could go another way. 
Commissioner Kizer: All I want is to get the facts. 
By Mr. Flynn: 
Q. Was Officer McClary at the time of his death 
page 9 r a police officer of the City of Alexandria Y 
A. Yes, sir. 
Q. How many hours on duty are your men Y 
A. We work eight hours of the twenty-four, if there if) no. 
emergency, but an officer is on duty, practically on duty 
twenty-four hours. _ 
Q. Did you consider Officer McClary under the conb·ol of 
the Alexandria Police Department at the time he was kiUed Y 
A. He was a member of the Alexandria Police Departmen1 
and ·was acting in such authority when he got killed. 
Q. They don't get overtime 1 
A. No, sir. · 
Q. Get paid monthly¥ 
A. Twice a month. 
Q. How much was the deceased's salary? He was a Cor-
poral Y 
A. He was a Corporal; $138.75 per month. I may he nlis-
. taken about the odd cents. 
page 10 r Q. Captain, when I talked with vou the other 
day, didn't you tell me tha.t you first "asked: "W11o 
will go with me and everybody said they would go with n1e." 
A. I wouldn't say it w3;sn 't correct. W11en the call can1e 
in I had a piece of paper and was writing down the names and 
about tl1at time everybody said they would go and it didn't 
become necessary to point out anybody. 
Q. Has it ever become necessary, when an emergency has 
arisen, to do more than you did T 
A. Never. We don't consider them a good police on a local 
or other call if it did become necessary. 
Q. On a local call have you used different words? 
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A. :Nlight have used different words. Th(! procedure might 
have been different. We think it is better to go with them. 
Q. Don't have to use the imperative command? 
A. Never have yet. 
Q. You consicJered that a command for the other officers to 
go with you~ _ 
A. I don't think anything different, because I told Sheriff 
Adrian that I would see that they got there. 
page 11 ~ Q. Have you ever taken your rrten outside of the 
City before on any emergency occasion¥ 
A. We are out of the City practically every day. 
Q. In the adjacent counties of the Commonwealth, you will 
co-operate with them? 
A. In Northern Virginia and throughout the territory sur-
rounding· the City of Alexandria. 
Q. Was a Crime Conference held which you attended? 
A. A crime Conference was called by the President of the 
United States and presided over by the Attorney General, in 
which they advocated co-operation between local, State and 
Federal and all Ia,v enforcement bodies. 
Q. Your police officers are state officers? 
A. We are given the State oath when we take the oath. 
Q. To enforce the laws of the State of Virginia as well al:i 
the laws of Alexandria? 
A. That is my understanding. 
By l\fr. DeShazo : 
Q. Captain Arnold, I want to direct your atten-
page 12 ~ tion to the first trip you went to Alexandria, in 
'vhich :NicClary did not accompany you. \Vhen you 
got there what was done to deputize your men f 
1\tir. Flynn.: I object. I don't know whether that has got 
anything to do with it. 
Mr. DeShazo: You wondered all over the State of Vir-
ginia? 
Mr. Flynn: That is immaterial. 
Mr. DeShazo: He has shown the custom in the City of Alex-
andria and neighboring counties .. 
By Commissioner Kizer: 
Q. Were you re-deputized when you arrived at Leesburg? 
A. I don't remember any formal oath being administered. 
The procedures are different with one Sheriff and the other. 
The procedure we go through with was: accepted in this in-
stance. 
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By ~Ir. DeShazo: . 
Q. What procedure was accepted the first tripY 
.A. I don't recall any. 
page 13 r Q. After your :first trip when the Sheriff thanked 
you, did he reimburse you for your expenses? 
A. He did not. We didn't ask or expect it. 
Q. Is that the general custom not to be reimbursed? 
A. On a short trip. If we were- sent to Roanoke or some-
where where the occasion would require us to spend some 
money, w·e would make claim for reimbursement, but on a 
short trip to Washington or any other counties, we don't go 
into that. 
Q. When you got this 'phone call the second titne, Squad 
No. 2, before you got that 'phone call, was to go off duty at 
two o'clock? 
A. Ordinarily went off at midnight, but we were going to 
put them on duty in front of beer parlors. 
Q. Were they going to continue on until two o'clock? 
A. Continue in uniform until two o'clock. 
Q. When they heard this call and heard you talking with 
the Sheriff, all present at that time volunteered to go? 
A. All were willing to go. · 
page 14 r Q. you didn't command anybody to g<'' 
A. I never have found it necessary the few years 
I have been in charge to give a command around in l~P.gard 
to arresting a felon. 
Q. You would not have required him to go, bad he not 
wanted to? 
A. I can't answer that question, because I never experi-
enced it. I don't know what it would be. 
Q. On March 18, 1935, you made a report to E. C. Dunn, 
City Manager of the City of Alexandria of this episode? 
A. Yes, sir. 
Q. And do you remember this part of your -report: '' Num-
ber 2 Squad was in Headquarters and heard me talking with 
the Sheriff and all present volunteered to go along with me." 
That is correct Y 
A. That is correct. We don't deny that. That was before 
the question was put to the men as to who wa~ going. \Vhen 
the 'phone rang, I don't remember ·a man saying anything 
while I was having the conversation. 
Q. Then you said all who wanted to go along were to meet 
you at Headquarters at three-thirty o'clock Sun-
page 15 r day morningY 
A. That was the ultimate reply to the men, bnt, 
in the meantime, there was some conversation b~tween the 
officers and myself. 
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Q. When you arrived at Leesburg this second trip, who first 
directed you all what to do 7 
A. A Federal Officer came in the coffee shoppe where we · 
were getting coffee and cakes. 
Q. You considered yourself under him, that is, he was di-
recting this search~ 
A. He didn't say. He said the caravan is forming. Let's 
hurry up or words to that effect. I parked my car a11d got 
in the car with J\!Ir. Saunders. 
Q. Who is Mr. Saunders? 
A. Mr. Saunders is connected with the ABC Board. He 
is inspector of licenses for the ·A B C Board. 
Q. You all had no papers for the arrest of Quesenberry for 
an offense committed in the City of .Alexandria V 
A. We did not. · 
Q. And under what warrant or authority w-erP 
page 16 ~ you after him on this occasion 7 
A. Because we had seen results of a felonv that 
had been committed. ... 
Q. Who was that 1 
A. Mr. Kirkpatrick. He was in the Loudoun Connty Hos-
pital. . 
Q. Had you succeeded in arresting Quesenberry, tC' what 
authority would you have turned him overT 
A. Loudoun County. Loudoun County is the 011e that re-
quested our help. He w~s in ~oudoun County. 
Witness stood aside. 
JYIRS. LILLIE McCLARY: 
By Mr. Flynn: 
Q. Your name is J\!Irs. Lillie McClary? 
A. Yes, sir. 
Q. And you are the widow of Corporal Clarenee J. Mc-
Clary? 
A. Yes, sir. 
Q. And when was he killed, Mrs. McClaryf 
page 17 r A. March 17, 1935. 
Q. How many children have you got? 
A. Four. 
Q. Will you mention their names ·and ages 7 
A. Henry was eight and Viola 'vas five, Linwoo,I three and 
Jean seven months when he got killed. 
. Q. What did Officer McClary say the night he came horneT 
A. He came in and was changing his clothes aud I ask~d 
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him where he was going and he said: "vVhen a m~n Lells 
you to go, you have to go.'' 
Q. That is the last time you saw him alive' 
A. Yes, sir. 
Q. How much was the funeral expense? 
Commissioner Kizer : The law takes care of tl1at. 
Mr. Flynn: I want to prove it was up to the limit. 
Mr. DeShazo: Your Honor, I don't want to appear techni-
cal, but I cannot let the bare testimony that she was married to 
the man control. 
page 18 } Commissioner I{izer: Yon have a right to show 
when she was married. 
Mr. DeShazo: I was going to ask the attorney for the 
claimant if he had a marriage certificate or birth certificateoi 
Mr. Flynn: No, sir; there was no pleading going into tha.t. 
Mr. DeShazo: I would like for the record to ~how it. 
By Commissioner Kizer: 
· Q. When were you married? 
A. July 2, 1926. 
Q. By what minister' 
.A. Rev. Hooker. 
Q. In the City of Alexandria.! 
A. Yes, sir. 
By Mr. Flynn: 
· Q. Were.your cl1ildren born i1;1 the City of Alexandria.? 
A. Yes, sir. 
page 19.} Q. In the Alexandria Hospital Y 
A. No, sir. 
Q. Where were they born Y 
A. At home. 
Q. Name the Doctor that delivered your children! Who 
was the Doctor? · 
A. Doctor Amos and Doctor Latane for Henry and Docter 
Amos for ~Viola and Doctor Beatty and Doctor Wilkins. 
Q. And Doctor RileyY 
A. Yes, sir. 
Q. Were you, married in the City of Alexandria.1 
.A. Yes, sir. · 
By Mr. DeShazo: 
Q. Mrs. J\tfcClary, had you ever been married before? 
A .. No, sir. 
Q. Had your husband been married before? 
A. No. 
Witness stood aside. 
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page 20 ~ MAYOR E. C. DAVISON: 
By Mr. Flynn: 
Q. Your name is E. C. Davison and you are ~fayor of the 
City of Alexandria Y 
A. Yes, sir. 
Q. Mayor, I show you copy of a resolution int1·oduced by 
you at a m€eting of the City Counsel of the City of Alexan-
dria. 
A. Yes, sir. 
Q. Look over that and see if that was the resolution in-
troduced by you at the City Counsel? 
A. Yes, sir, it is. 
Q. Will you read that resolution, please? 
A. Whereas, in responding to the call of duty, and in line 
of duty, Corporal Clarence McClary of our Police Depart-
ment gave his life in the suppression of crime and carrying 
out his duties as an officer, Therefore, Be It Resolved, by tl.Je 
City Counsel of Alexandria, that we extend to the widow and 
children of the late Clarence McClary the' syrnpathies and 
condolences of the City of Alexandria, and, Be It Reso1.ved 
Further, that the name of Corporal .1\IeClary be 
page 21 ~ kept on the payroll of the Police Doparhnent of 
the City of Alexandria at full salary, and that said 
~ala.ry be paid to the Wido'v of this officer, unti.l r.uch thue as 
proper provisions are made for the care and mnintenance of 
his family either by the Federal Government, or the State of 
Virginia, or Loudoun ·County, or further· action hf Counsel, 
which resolution was adopted. 
Q. By the City Counsel? 
A. Yes, sir. 
Q. On whose payroll was he at the time he was ldl1etl1 
A. City of Alexandria. 
Q. Police Officer of the City of Alexandria~ 
A. Yes, sir. 
Mr. Flynn: I will introduce that in evidence. 
I 
(Resolution of City Counsel of Alexandria is filed herewith 
as Exhibit A)·. 
By Mr. DeShazo: 
Q. In this resolution you said: "Whereas, ia responding 
to- the call of duty, and in line of duty, Corporr:.l Clarence }fc-
Clary of our Police Department gave his life in 
page 22 ~ the suppression of crime and carrying out his 
duties as an officer.'' Now, Mayor,. did you all have 
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a meeting to determine the facts surrounding the death of 
Officer McClary Y 
A. The City Counsel 1 
Q. Yes, sir; before you passed this resolution? 
A. The City Counsel had a report from the Chief of Police. 
Q. Was that report any different from his testhnony l1ere 
today? . 
A. No, sir. 
Q. Was there any other evidence brought before you all 
to show the man was in line of duty, other than Chief Arnold ,.s 
testimony? 
A. With the exception tha.t the City Manager and n1yself 
had visited and viewed the body and witnessed the circum-
stances SJirrounding the situation, in the She1·iff's office. 
Q. But you did not go behind Chief Arnold'~ statement as 
stated here this morning, as surrounding the circun1stances 
of Officer McClary's going to Leesburg? 
A. No,· sir. 
page 23 ~ Q. You had no reason to doubt it? 
A. No, sir ; none whatever. 
Q. And those were the facts on which this resolution was 
based? 
A. The facts presented by Chief Arnold aud· my own ob-
servation controlled in that. 
Q. And your observations were as you just outlined? 
A. Yes, sir. 
Q. Are you continuing the salary of officer McClary to 
date? . · · 
A. I am not positive. I think not at the pred(\nt time. The 
salary was to be continue~ until she began to receive the 
checks made available by the Federal Government and my-
information is that the first of these have be~n received and 
she is off the payroll. 
Q. That is your understanding that she is not on the pay-
roll T · 
A. Yes, sir. It is part of the appropriation paid by the 
Congress of the United States. 
page 24 ~ Mr. Flynn: I object. That has nothing to do 
with the Compensation Law. 
Commissioner l{izer: Is she receiving any compensation T 
Mr.· Flynn: There is a special bill which was passed at the 
request of Secretary Morgantheau and introduced by Repre-
sentative Smith, under which she is to receive $10,000.00, pay-
able $75.00 a month until it is paid. That is a private bill. 
It is not compensation. It does not have any bearing on this 
case. 
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Mr. DeShazo : Is this the Aet? 
Mr. Flynn: I don't know. 
Mr. DeShazo: Would you mind looking at it? 
Mr. Flynn: If I didn't see the act, I don't know. I am 
not admitting or denying anything. It is up to you to prove 
your case. 
By Mr. DeShazo: 
Q. I 'believe you said you understood she was recetv1ng 
compensation of some sort by reason of an Act of Congress! 
A. My understanding is that she is being paid 
page 25 ~ by the Federal Government.. 
Mr. Flynn: She is receiving $75.00 per mo~th, but I don't 
know whether it is under an act from the Federal Govern-
ment. 
Mr. DeShazo: I want to make a motion that the first para-
graph of this resolution be stricken out of the tPstimony, as 
it shows on cross examination it is a conclusion and not based 
on legal evidence. 
Witness stood aside. 
Mr. Flynn: We rest. 
Mr. DeShazo: I would like to call Sheriff Adrian. 
Commissioner Kizer: He is not pres~nt. 
Mr.· DeShazo: He told :me he would be here. I offer in 
evidence Act of Congress-Private No. 194---74th Congress. 
Mr. Flynn: I want to object to that on the ground that it is 
immaterial. 
· Commissioner Kizer: Objeetion overruled. 
Mr. Flynn: Exception. 
page 26 ~ Mr. DeShazo: That is my case, with the excep-
tion of Sheriff Adrian's testimony. 
Commissioner 1\:izer: I can't account for the absence of 
Sheriff Adrian. Can't it be agreed that his deposition will 
be taken? , 
· Mr. Flynn: What is he going to testify to 7 . It might be 
that we can agree to that. 
Mr. DeShazo: Your Honor please, the testimony will be 
that officer MeClary was deputized by Sheriff Adrian. 
Mr. Flynn: I have several police officers I would like to 
put on. 
Mr. DeShazo: They are not making claim for compensa-
tion and, besides, he has closed his case. . 
Mr. Flynn: I have a right to put on rebuttal evidence. 
Commissioner Kizer : If anything takes place following 
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the taking of the deposition of .Sheriff Adrian, the privilege 
will be granted you to take further evidence. 
(Private-No. 194--74th Congress is filed herewith as Ex-
hibit B). 
page 27} SHERIFF E. S. ADRIAN: 
By Mr. DeShazo: 
Q. ~{r. Adrian, are you Sheriff of Loudoun County! 
A. Yes, sir. 
Q. Will you just tell His Honor now what was the occa-
sion of the Officers coming to Loudoun County from Alexan-
dria the first time and the second time; just as it happened 
as near as you can recall it? 
A. The first trip np there on ~farch 16th I don't know very 
much about. The trip on :1\Iarch 17th I do know a great deal 
about. Some of the men from Alexandria were up there on 
the 16th in the evening· and Sunday morning the 17th, be-
twe€n twelve and one o'clock 1\{r. "\Vickham came into my office 
and I called the Chief here, Chief Arnold, and asked him to 
send us rifles and equipn1ent and J\IIr. Arnold replied in the 
affirtnative. I told him that we wantP.d to start at four o'clock 
in the morning. About four o'clock in the morning two or 
three n1achines came in from Alexandria. I didn't reeognize 
all of the men. They went in my office and in a very short 
while proceeded through to the Court yard gate and prepared 
to get in cars to go· twelve miles where these men were. 
Q. What were you after these men for 1 
... li. For the malicious wounding of Officer Kirk-
page 28 ~ patrick. 
Q. And he was looking for what when he got in-
jured? 
A. Moonshine liquor. 
Q. All of this occurred in Loudoun County 1 
A. Yes, sir. 
Q. What kind of warrant did. you have 7 . 
.... ~. I don't think the warrant had been sworn out; wasn't 
positive of the identity. 
Q. If you had made arrests where would you have lodged 
themY 
A. In the Leesburg jail. 
Q. The City of Alexandria wasn't concerned, other than 
helping· you as a matter of accommodation Y · 
A. That is right.· 
Q. Was one by the name of Clarence J. McClary in the 
cars that came from the City of Alexandria Y 
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A. Yes, sir. 
Q. Do you know with whom he proceeded to 
pag·e 29 ~ the scene of the accident 1 
A. From Leesburg~ 
Q. Yes, sir . 
.l\.. Deputy Sheriff Cooley and myself. 
Q. All three in the car f 
A. Yes, sir. 
Q. Did there come a time that they had to~ be deputized as 
officers 1 
.A... At the Court House gate we deputized the whole bunch, 
but not 1\ticClary. He 'vas not so deputized on the ground. 
Q. How did that come about? 
A. For the deputization ~ 
Q. Yes, sir. 
A. That came about ·because of discussion of the various 
cases we were 'vorking on in which we had jurisdiction and 
those we worked on out of our jurisdiction. 
Q. What was said at that timeY 
A. I told him what I told the others at the gate. 
page 30 ~ I told him he was duly deputized to assist in the 
· apprehension of the parties, and that he had all 
the authority and power that the Sheriff had, so long as he 
worked with a boJ?.ded officer of the County. 
Q. In Loudoun County? 
.A. YeE~, sir. 
Q. And you were looking for a man that had wounded a 
Federal officer¥ 
A. Yes, sir. 
Q. And the man you were looking was guilty of a Federal 
offense? 
A. He will be indicted in the State court for this offense; 
for the wounding of this officer. He has also been indicted 
in the Federal Court and pleaded guilty. 
Q. Who had charge of these men that came from Alexan-
dria? 
A. Wickham had charge of them. 
Q. ·who is Wickham Y 
A. Chief of the A B C staff and working out from Rich-
mond. · 
page 31 ~ Q. Is he a Federal or State man 1 
A. State man. 
By Mr. FlYl!ll : 
. Q. Sher-ilt, do you know if the officers from Alexandria, 
O~ers Schwartz, Swann, Stover and Hawes; do you know 
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whether Officer McClary was with the men when you deputized 
them at the Court House? 
A. At the gate. 
Q. Yes, sir. 
A. I wouldn't say he wasn't and I wouldn't say he was. 
He was there a second or two afterward, after I had gotten 
in the car, but I recognized him at that time. · 
Q. You don't know whether he had been deputized Y 
A. fie could have heard me if he was anywhere near the 
cars. 
Q. You say you did deputize him in the automobile! 
A. Yes, sir. 
Q. After you had deputized the others at the 
page 32 ~ Court House Y 
A. Because I didn't know he was in the crowd. 
Q. But you knew he was an officer of Alexandria that had 
power to enforce laws? 
A. I don't know that. 
Q. He was a police officer of the City of Alexandria Y 
A. Yes, sir, but not of the State. 
Q. And you regarded him as a police officer Y 
A. When in the City of Alexandria and when they got 
out-
Q. And you regarded him as a police officer of Alexandria Y 
A. Yes, sir. 
Q. And you sent a letter thanking Captain Arnold for the 
policemen and equipment ~1e sent Y 
A. Yes, sir. 
Q. Didn't Captain Arnold have charge of his men as much 
as a Federal agent has charge of his men, al-
page 33 } though under the general supervision of Mr. Wick-
ha.mY 
A. I don't know ·who had charge or had to become guides 
. in the mountainous section. They didn't stay together. We 
split up into parties. I was in a party searching a house 
and this party from Alexandria was in another party. 
Q. If Captain Arnold had required him to go elsewhere, 
vou wouldn't have interfered Y 
· A. No, sir. 
Q. You felt that Captain Arnold had charge of his men 
and if he had told them to do a certain thing, you wouldn't 
have interfered Y 
A. No, sir. George Ellmore was in this gang. I presume 
he was the only man in that party. 
Q. Under whose supervision were the Federal agents act-
ing? · 
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. A._ Under the general supervision of the local officers, as 
well as their own. 
Q. They acted in accordance with their superior officers 7 
A. I 'suppose that is the way they were acting. 
page 34 ~ We had officers from everywhere in that moun-
tainous section. 
Q. John Wickham.is with the Federal Division? · 
A. I thought he was with the State. 
Q. Will you look this letter over 1 This has been inserted. 
You didn't do any of the scratching? · 
A. No, sir. That is right. I wrote the letter. 
Mr. Flynn: This insertion was done after the letter was 
sent. · 
By Mr. Flynn: 
Q. Did you ask Captain Arnold to sen.d you men and equip-
ment? 
A. Equipment particularly and naturally ·expected him to 
send men with the equipment. 
Q. And he sent you men and equipment ·both? 
A. Yes, sir. 
Q. This fellow Tom Quesenberry that murdered McClary, 
·you were after him for a State offense Y 
A. No, sir; I was after him for feloniously 
· page 35 ~ wounding Officer Kirkpatrick. 
Q. Felonious offense against who Y 
A. State of Virginia. 
Q. That is what I am asking you if you were not for him 
·for the State of Virginia. Since then Tom Quesenberry has 
been found guilty of the offense in the Circuit Court of Lou-
doun Countv Y 
·A. Yes, sir. . 
. Q. In Loudoun County, State of Virginia? 
A. McCJlary hadn't been killed at the time Y 
Q. At what time Y 
A. At the time I deputized the men. 
Q. McClary hadn't. 
A. The other offense hadn't been committed. 
Q. He was violating the laws 'vhen he had a stillY 
.... ~. He never had been charged· with the other offense. 
Q. He was violationg State laws? 
A. And F~deral law. 
page 36 ~ Mr. Flynn: I want to introduce a letter sent by 
Sheriff Adrian to Captain John S. Arnold. 
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Mr. DeShazo: I have no objection, your Honor. 
(Letter addressed to Hon. JohnS. Arnold by Sheriff E. S. 
Adrian, dated 1\farch 22, 1935, is filed herewith as Exhibit 
C.) 
By Mr. DeShazo: 
Q. Sheriff, I want to ask you one further question: This 
man Quesenberry had shot a Federal officer before he shot 
McClary? 
A. :yes, sir, he had. 
Q. And that was what brought forth the various officers to 
your jurisdiction, to find him f 
A. Exactly so. 
By Mr. Flynn: . 
Q. Shooting a Federal officer, was not that a Federal of-
fense as well as a State offense 7 
A. I classified it as both. He has been indicted in the Fed-
eral Court and will be in the State Court. 
Q. Was he indicted for the ownership of the 
page 37 r still or shooting-? 
A. For the malicious wounding of Kirkpatrick. 
Witness stood aside. 
OFFICER FRANK B. ST·OVER: 
By 1\Ir. ·Flynn: 
Q. Did you accompany Officer M·cClary from the time he 
left the City of Alexandria until the time he was shot? 
A. All the way through. 
Q. Yes, sir. . 
A. Practically ; yes, sir. 
Q. Were you deputized by the Sheriff of Loudoun County 
as a Deputy Sheriff of Loudoun County? 
A. No, sir. 
Q. Was Officer McClary deputized as a Deputy Sheriff of 
Lo~doun County Y 
1\fr. DeShazo: I object .. The Sheriff said he made a gen-
eral deputization. This officer has not testified he was in the 
car with him. 
page 38 } Commission~r Kizer : Didn't the Sheriff say one 
of the parties wasn't present? 
Mr. DeShazo: He said he didn't know whether McClary 
was there. 
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By Commissioner l(izer : 
Q. Were you deputized by the Sheriff of Loudoun County f 
A. No, sir. If I 'vas deputized, I don't know it. 
Q. Was Officer ~fcClary deputized and were you with him 
all the time Y 
A. Practically all the thue until we went up to the moun-
tain. He wasn't in our car then. · 
Q. Do you know who 'vas with him? 
A. I can't say. · 
Bv Mr. DeShazo: 
• Q. Yon say you weren't in the car with him when he went 
up to the place f 
A. No, sir. 
By Commissioner Kizer: 
Q. If you had come across the man you all were looking 
for, would you have felt justified in making his 
page 39 ~ arrest 7 
A. It was our purpose to apprehend the man and 
I would have taken him. 
Q. Who did you receive your instructions from to goY 
A. I didn't receive instructions to go. I wasn't commanded 
to go. We had this call to go at twelve o'clock. We wanted 
to go. 
Q. That was in response to the call from the Sheriff of 
Loudoun County? 
.A. Yes, sir. 
By 1\'Ir. DeShazo : , 
Q. And you volunteered to go with the other members of 
the squad? 
A. I don't kn.ow whether 've volunteered. Every time any-
body has called, 've haven't backed down. 
By Mr. Flynn: 
Q. Does Captain Arnold ever command his men in any 
more words than to send you up there f 
A. No, sir. 
Q. And his request that as many men as will 
page 40 ~ go meet me here at three thirty, is the same used 
when a local emergency situation arises f 
A. Yes, sir. 
Q. Do you believe and the other officers believe it is your 
duty to respond when the Captain needs help? 
A. Yes, sir. 
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Q. Did you consider you 'vere a P'olice Officer of the City 
of Alexandria when you went up there Y 
A. Yes, sir. 
Q. Did you feel you were volunteering in goingY 
A. I felt like I was doing· my duty. 
Q. You were sworn to enforce State laws! 
A. City laws, State laws and the Constitution of the United 
States. 
By Mr. DeShazo: 
Q. Had you not gone up to Leesburg at the time, you 
would have been off duty! 
A. We put in eight hours a day, but we are on duty any 
time they need help. 
page 41 ~ Q. You were off at the time Y 
A. If I remember correctly, we were working 
overtime on the beer places. 
Q. How long did you work Y 
A. Until two o'clock. 
Q. And you went to Leesburg after three o'clock? 
A. Yes, sir. 
By Commisdoner Kizer: 
Q. As a matter of fact, a polic.e officer is on duty at all 
timesY 
A. Yes, sir. 
Q. You are subject to call whenever your superior officer 
sends for vou Y • 
. A. Yes;sir. 
Bv J\llr. Flynn: 
·Q. If an emergency arose here in the City of Alexandria, 
would you go to the Captain and ask to attend to the emer-
gency? 
A. No, sir. · . 
Q. You would go as a Police Officer of the Cityf 
page 42 } A. Yes, sir. 
Q. Is that the way Captain Arnold's men are 
trained Y 
A. Yes, sir. 
By Mr. DeShazo: 
Q. You wouldn't go to Leesburg unless you knew some-
thing about itY 
A. That is hard to answer. 
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By ·Mr. Flynn: 
Q. To whom did you look for your orders as superior while 
in Loudoun County Y 
A. I looked to Captain Arnold. 
Q. To whom did the other men look to as their superior f 
A. All looked to Captain Arnold. 
By Mr. DeShazo : 
Q. While you 'vere in Loudoun County, going after this 
man Quesenberry, were you with Captain ArnoldY 
A. Part of the time and separated. 
Q. You were with him and separated Y 
page 43 ~ A. I was with a Federal Agent. John ~iellon 
was one. 
Q .. Who seemed to be the leader in that partyY Was he 
a Federal man? · 
A. I don't know. Mr. ~Iellon and State Inspector Saun-
ders. Captain A·rnold wasn't with us right then. 
Q. And when you were with those gentlemen you were 
helping them Y 
A. Yes, sir. 
By Mr. Flynn: 
Q. Didn't you go to Captain Arnold and didn't you ask 
him if it would be all right to go with them before you sepa-
rated! 
A. Yes, sir. There was a still down thete where they were 
going. I had never seen one. I asked his 0. K. 
Q. And McClary was with you Y 
A. Yes, sir. 
Q. And after he 0. K. 'd you to go down. there, that was 
when he was killed Y 
page· 44} A. Yes, sir. 
·.Witness stood aside. 
~Ir. Flynn: Officer Hawes take the stand. 
Commissioner l{izer : Is this testhnony going to be the 
same thing1 
}.{r. Flynn: Corroboration. 
· Memo.: It is agreed that the testimony or Officers R. A. 
Hawes and Benjamin Swann.'s testimony wiH be the same 
as Officer Stover. 
' 
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W. lJ. SOHW ARTZ. 
By Mr. Flynn: 
Q. Did you accompany Officer :NlcClary on his trip to the 
still where he was murdered by Tom Quesenberry? -
A. No,· sir. 
Q. Were you present at the time he got instructions \vhere 
he would gol 
A. I heard Officers 1\llcClary and Stover ask if they could 
go to the still. They wanted to accompany the Federal Offi-
cer to the still. I went with the other party, Captain Arnold 
. and Sheriff Adrian, to the house. I wasn't with 
page 45 r the party when he was killed. I was with the 
Sheriff. 
Mr. DeShazo : No questions. 
Witness stood aside. 
CAPTAIN JOHN S. ARNOLD, 
Recalled. 
By ~fr. Flynn·: 
i. 
Q. Will you state what happened when you separated 
from your men! 
A. After searching two houses we had come on top of the 
ridge, I don't know the name, at this point one of the Federal 
officers said he thoug·ht Que~enberry had gone baek to South-
west Virginia and was debating whether to send a telegram 
to have police on the lookout. They said he was well known 
to them. Sheriff Adrian and Mr. Alexander, a Deputy Sheriff, 
were standing in front of the last house searched, when some 
of the Federal men went on to our left and someone said 
something to the Sheriff about searching a marble .quarry 
and we made up a party-
Commissioner I{izer: Isn't that repetition~ 
A. (Continuing) This party was made· up and we were 
going back to the quarry and search an empty house on the 
way. After we had searched the houses, Officers 
page 46 }- Stover, McClary and some other of the Alexandria 
Offi~ers, there were nine altogether, asked me it 
·it was all right for them to go over and see the still, saying 
they had never seen one in operation, and I said Yes, and 
that is the last time I saw them until Officer Stover came down 
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to the quarry and said that Officer ~IcOiary had been shot. 
Q. Under whose. charge were your men¥ 
A. The instructions came through me and no questions 
were decided other than those I decided. 
Q. And you had complete charge of your men~ 
. A. Yes, sir. We went to assist and do what we could. The 
men from Alexandria looked to me as to what order to carry 
out. 
Q. Were you deputized o·r any of your men? 
A. .A forP.Jality of deputizing wasn't gone through with 
that day, so far as I know. It didn't enter my mind whether 
I was a Deputy Sergeant' or not. 
Q. You thought it was your duty to try and help make the 
arrest? 
A. A private person.can make arrests if he chooses; an offi-
cer must do it and an officer must serve a warrant. 
page 47 ~ That is the difference between a private person 
and an officer of the law. 
Q. Would you or your men hav·e arrested the man with-
out being deputized? 
A. Without a shadow of a doubt, we would have tried. 
Q. If you had seen him? 
A. Yes, sir; that is the intent we left here with, to assist. 
Mr. DeShazo: No questions. 
Witness stood aside. 
Closed. 
page 48 ~ EXHIBIT ''A''. 
EXTRACT FROM MINUTES OF A REGULAR MEETING 
OF THE COUNCIL OE'' TfiE CITY OF ALEXANDRIA, 
VI]tGINI.A, HELD TUESDAY, MARCH 26TH, 1935. 
Major Davidson introduced the following resolution: 
"'Whereas, in responding to the call of duty, and in line of 
duty, Corporal Clarence 1\!cClary of our Police Department 
gave his life in the suppression of crime and in carrying out 
his duties as an offi~er, 
"Therefore Be It Resolved, by the City Council of Alex-
andria, that 've extend to the Widow and Children of the Late 
Clarence lVIcClary the sympathies and condolences of the City 
of Alexandria, and · 
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. ''Be It Resolved Further, that the name of Corporal Clar-
ence McClary be kept on the payroll of the Police Department 
of the City of Alexandria at full salary, and that said salary 
be paid to the widow of this officer, until such time as proper 
provisions are made for the care and maintenance of his fam-
ily either by the Federal Government, or the State of Vir-
ginia, or Loudoun County, or further action of Council.'' 
page 49· ~ .Adopted. 
I, .Purvis Taylor, Clerk, do hereby certify the above is a 
true copy. 
page 50} 
(Signed) PURVIS TAYLOR, Clerk. 
EXHIBIT ''B''. 
(Private-No. 194---74th Congress) 
(H. R. 6825) 
.A.n Act 
For the relief of 1\{rs. Clarence J. McClary. 
_ Be it enacted by- the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
the Secretary of the Treasury be, and he is hereby, authorized 
and directed to pay, out of any money in the Treasury not 
otherwise appropriated, to Mrs. Clarence J. McClary, of 
.Alexandria, Virginia, the sum of $75 per month in an amount 
not to exceed $10,000. Such sum shall be in full settlement 
of all claims against the United States on account of the 
death of Clarence J. McClary, the husband of the said Mrs. 
Clarence J. :McClary, who, at the request of the Officers of 
the Federal Government, accompanied them and assisted in . 
the apprehension and arrest of one Tom Quesenberry, and 
the said Clarence J. 1\ticClary. was slain in Loudoun County, 
Virginia, 1\{arch 17,· 1935, by the said Tom Quesenberry: 
Provided, That no part of the amount appropriated in this 
· .Act in excess of ten per centum thereof shall be 
page 51 ~ paid or delivered to or received by any agent or 
agents, attorney or attorneys, on account of serv-
ices rendered in connection with said claim. It shall be un-
lawful for any agent or agents, attorney or attorneys, to ex-
act, collect, withhold, or receive any sum of the amount ap-
propriated in this .Act in excess of 10 per centum thereof on 
account of services rendered in connection with said claim, 
any contract to the contrary notwithstanding. Any person 
violating the provisions of this Act shall be deemed guilty of 
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·a misdemeanor and upon conviction thereof shall be fined in 
any sum not exceeding $1,000. 
App.roved, August 7, 1935. 
page 52~ 
E .. o. Russell 
Clerk 
(Seal)· 
EXHIBIT ''C''. 
J. R. H. Alexander 
Judge 
E. S. Adrian 
Sheriff 
COMl\IONWEALTH OF VIRGINIA 
Office of 
Sheriff of Loudoun County 
Leesburg, Va. 
Hon. John S. Arnold, 
Chief of Police, 
Alexandria, Virginia. 
March 22, 1935. 
My dear Chief: 
At the crucial moment when help was needed to sustain 
the heretofore well merited reputation of Loudoun as the 
home of a law abiding citizenry, at the suggestion of Hon. 
John Wickham of the Federal Division of Tax Enforcement 
bureau, I called upon you for· help. Allow me to thank yon 
for your prompt response to that request and for the brave 
and courteous men you brought us, all of whom were equipped 
with most efficient acaourtments. · 
page 53 ~ I bespeak· both for myself and for the citizens 
of Loudoun, whom I have the honor to serve as 
the leader of their law enforcement officers, the grief all of 
us feel because of the sad and most unfortunate death of 
Clarence J. McClary, an honored member of your police de-
partment. For our people as a whole and for myself in-
dividually will you kindly extend to his widow our sympathy 
for the death of her gallant husband.· 
. .. 
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I can assure you that all of us appreciate what you and 
the members of your department have done for law enforce-
ment in Loudoun. 
With the full assurance that we will reciprocate whenever 
possible, I beg to remain, 
Your friend, 
(Signed) E. S. ADRIAN, 
Sheriff of Loudoun County, V a 
page 54~ Clarence J. ~IcClary (Deceasedr Employee, Mrs. 
Lillie McClary, et als., Claimants, 
v. 
City of Alexandria, Employer, Maryland Casualty Company, 
Insurer. 
Claim No. 296-879. 
Dec. 2, 1935. 
Claimant appeared in person. 
Frederick L. Flynn, Alexandria, Virginia, for the Claimant. . 
S. M. Guild, Staunton, Virginia, and Charles B. DeShazo, 
Washington, D. C., for the defendant. 
Hearing before Commissioner Kizer at Alexandria, Vir-
ginia, October 11, 1935. 
Kizer, Commissioner, rendered the opinion. 
FINDINGS OF FACT. 
page 55 } This claim arises out of the death of Clarence J. 
McClary, 'vho was .on March 17, 1935, and had 
been for some years prior thereto, employed in the capacity 
of policeman in the City of Alexandria, at an average weekly 
wage of '$35.00. On 1\Iarch 17, 1935, Sheriff E. S. Adrian, 
the .Sheriff of Loudoun Oounty. telephoned to· Captain John 
S. Arnold, Superintendent .of Police of ~he City of Alexandria, 
advising that he was endeavoring to apprehend a man charged 
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with a felony. The Sheriff requested Captain Arnold to bring 
to his County a number of officers equipped with machine 
and riot g·uns and am1nunition. Captain Arnold responded 
to the call of Sheriff Adrian, summoning to the office a number 
of City policemen. While he was n1aking no direct demand 
upon the officers that they accompany him to Loudoun 
County, he simply acquainted them with Sheriff's request and 
asked those who· were willing to accompany him to be at his 
office at a given hour. . 
Anyone who has any knowledge of the practical operation 
of a Police Department knows that a mere suggestion from 
the head of the Department to a Sergeant or Patrolman is 
all that is necessary to secure their 'vholehearted co-opera-
tion. Had those officers ignored the suggestion of their su-
perior to ·accompany him would have been. tanta-
page 56 ~ mount to admitting cowardice and in all probability 
would have occasioned their dismissal from the 
force. 
In response to Captain Arnold's suggestion, several offi-
. cers appeared for the duty mentioned, among them being 
Clarence J. McClary. On their arrival at Loudoun County 
they were met by the Sheriff of that County, after which 
they were divided in two groups, 'vho went in search of the 
felon. A diligent search of nearby places failed to reveal the 
whereabouts of the person whose capture they were seeking. 
While in search of this party r McClary and other officers vis-
ited a still located nearby. While inspecting- this still, ~1c­
Clary received a gunshot wound which resulted in his death 
immediately thereafter. All witnesses testifying substanti-
ated the facts above enumerated. 
While the officers fron1 Alexandria 'vho went to Loudoun 
County were not shown to have been regularly sworn in for 
service in that County, they were, nevertheless, State Offi-
cers, working under the direct supervision and control of 
Captain John S. Arnold, their immediate superior. Captain 
Arnold, after conferring with Sheriff Adrian, assigned them 
to their respective duties. 
page 57 ~ In the brief of the attorney for the carrier great 
stress is· laid upon the fact that these men were 
not sworn in for regular service in Loudoun County, his con-
tention being that if any liability rests on anyone, it is on the 
County of Loudoun and not the City of Alexandria. It should 
be remembered that about the time of this unfortunate oc-
currence a Crime Conference had been called by the Presi-
dent of the United States and .. was presided over by the At-
torney General; that many law enforcement officers of Vir-
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ginia and other States were present at this Conference and 
pledged their support to the Government in relation: to the 
suppression of law violations throughout the country, and that 
Police Depart.ments throughout the nation were using their 
best endeavors to aid Federal agencies in the suppression of 
crime. 
The attorney for the carrier also contends that the fact 
that following the killing of McClary Honorable Howard 
Smith, a member of Congress, introduced a relief bill, allow-
ing the widow and her children $10,000, to be paid at the rate 
of $75.00 per month, that this action of Congressman Smith 
was intended as compensation for the loss she had sustained. 
It is a matter of common knowledge that dependents cannot 
sue the Federal Government and the bill referred 
page 58 ~ to was purely a relief measure and not in any sense 
of compensation, as defined by the Workmen's 
Compensation Law. While the record in this case is some-
what lengthy, it is felt that the essential facts are here pre-
!ented. 
The finding is that on March 17,1935, Clarence J. McClary 
lost his life 'vhile following the direction of his immediate 
superior, and that his death arose out of and in the course 
of his employment, he at that time being on the payroll of 
the City of Alexandria at the rate above mentioned. · 
An award at the rate of $14.00 per week is directed to be 
made in favor of Mrs. Lillie McClary, widow, to be used 
jointly for her support and that of Henry ]JfcClary, age 8; 
Viola McClary, age 5; Linwood 1\fcClary, age 3 and Jean Mc-
Clary, age 1, said compensation to begin as of 1\farch 17, 
1935, and continue for a period of three hundred weeks, unless 
subsequent conditions require a modification. All past due 
compensation will be paid at once, and that· hereafter be-
coming due every four weeks. The defendant is also directed 
to pay burial expense, not to exceed the sum of $150.00. 
From the above award the sum of $400.00 will 
page 59 } be deducted and paid to Frederick L. Flynn, .At-
torney, Alexandria, Virginia1 for legal assistance 
rendered the claimant in the preparation and presentation 
of her claim. 
The defendant will pay the costs of this proceeding. 
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page 60 ~ INDUSTRIAL COMl\tfiSSION OF VIRGINIA. 
NOTICE OF AWARD. 
Claim No. 296-879. 
Case of Clarence J. McClary. 
To City of Alexandria (Employer), 
Alexandria, Virginia. 
December 2, 1935. 
and Mrs. Clarence J. McClary (Claimant), 
1114 Wilkes Street, 
Alexandria, Virginia. 
and Maryland Casualty Company (Insurance Carrier), 
-: Staunton, Virginia. · 
Yon are hereby notified that a hearing was held in the 
above-styled case before Commissioner Kizer at Alexandria, 
Virginia, on October 11, 1935, and a decision rendered on De-
cember 2, 1935, directing an award in favor of the claimant 
as follows: 
To Mrs. Lillie McClary, $14.00 per week for the joint and 
equal use of herself and the infant dependents : Henry Mc-
Clary, Viola McClary, Linwood 1\{cClary and Jean McClary, 
. payable every four weeks, beginning March 17, 
page 61 ~ 1935, to continue for a period of three hundred 
(300) weeks, unless subsequent conditions require 
a modification. 
To proper parties, the cost of burial expense not to ex-
ceed the sum of One Hundred Fifty ($150.00) Dollars. 
. To Frederick L. Flynn, Attorney for the Claimants, the 
sum of Four Hundred ($400.00) Dollars, to be deducted from 
the compensation above awarded. 
The defendant will pay the costs in this proceeding. 
INDUSTRIAL COMMISSION OF VIRGINIA. 
W. H. NICKELS, JR., Chairman . 
.Attest: 
W. F. BURSEY, Secretary. 
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page 62 } Clarence J. l\icClary (Deceased) Employee; Mrs. 
Lillie McClary, et als., Claimants, 
v. 
City of Alexandria, Employer; l\Iary land ·Casualty Com-: 
pany, Insurer. 
Claim No. 296-879. 
Feb. 10, 1936. 
Mr. Frederick L. Flynn, Attorney-at-Law, Alexandria, Vir-
ginia, for the Claimants. 
Sinnott and May, Attorneys-at-Law, Richmond Trust 
Building-, Richmond, Virginia, for the Insurance Carrier. 
Review before the full Commission at Richmond, Virginia, 
on January 7th, 1936. 
Deans, Commissioner, rendered the opinion. 
pag·e 63 } The review before the Full Commission was at 
the request of the Maryland Casualty Company, 
the insurance carrier for the City of Alexandria, as the Car-
rier was aggrieved at the decision and award of the Hearing 
Co1nmissioner under date of December 2nd, 1935. The de-
cision found that the employee, Clarence J. McClary, sus-
tained injuries by accident arising· out of and in the course 
of his employment with the City of Alexandria on March 
17th, 1935, although at the particular time of the fatal in-
juries McClary was over in Loudoun County on a man-hunt. 
The counsel for the insurance carrier contends that 1\icClary 
was either a volunteer at the time of the fatal shooting, or it 
most was an empi9yee of the City of Alexandria whose serv-
ices were loaned tp the County of Loudoun and in support 
of this theory cites the case of Ideal Steam Laundry v. Wil-
liams, 153 Va. 176. The very nature of the 'vork done by 
vVilliams at the time that he was supposed to have been 
loaned out by the Ideal Steam Laundry was so different as 
to constitute another type of actiyity, and in addition the 
control and supervision of Williams' activities, while not in 
the direct service of the laundry, were under another party 
or parties. The laundry did not ex~rcise control and super-
vision over Williams' activities at the time of his accident, 
and in this one. point the decisions on loaned em-
page 64 } ployees must be considered in reaching the de-
cision in the instant case. The parties at i.ssue do 
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not question the findings of fact of the Hearing Commissioner 
in any vital point and as result there will be no necessity of 
reviewing the facts. 
There is no denial that the Sheriff of Loudoun County 1·e~ 
quested the Chief of Police of the City of Alexandria forcer-
tain articles of ordinance as well as assistance on the part 
of some of the police officers of the City. The trip into 
Loudoun County was in response to the request made by the 
Sheriff of that County. The Chief of Police of the City of 
Alexandria did not send his men over into the County and 
place them at the unqualified disposition of the County con-
stabulary, but accompanied his men and led them in their 
activities while making the search for the criminal. McClary 
and the other officers from the City of Alexandria continu-
ously looked to and obeyed the orders of the Chief of the 
City of Alexandria throughout the man-hunt. Considerable 
emphasis was placed on the fact that Sheriff Adrian of the 
County of Loudoun had deputized McClary and others and 
as such these men then became employees of the County of 
Loudoun. It must not be forgotten that during 
page 65 ~ the entire period of activities in Loudoun County, 
which did not cover but a few hours' time, every 
man who made the trip from Alexandria did so at the re-
quest of the head of the Police Department of the City of 
Alexandria and remained under his control and supervision. 
There is no doubt but what Captain Arnold could have with-
drawn his men at any time during the man-hunt if he thought 
it was to the advantage of the men, or if their safety were 
in any way endangered, or if they should have· returned to 
the City of Alexandria to their regular tours of· duty. The 
evidence clearly indicates that the subordinates took their 
orders during the man-hunt from their own superior, Captain 
Arnold, and not from the Sheriff of Loudoun County or from 
any Deputy Sheriff. The common la'v point that an employee 
loaned to a special employer and who was sensed to the 
change, becomes a servant of the employer to whom he is 
loaned applies to cases arising under the Workmen's Com-
pensation Act. This rule, however, requires that the transfer 
b~ made with the knowledge and consent of the· employee 
and where the employee is under -exclusive control and man-
agement of such special employer doing the work in whicb 
the injury is received. See Schweitzer v. Thompson & Nor-
ris Co., 127 N. E. 904. Reference to this case, how-
page 66 ~ ever, indicates that the facts· show exclusive con- . 
trol and supervision during the period the em-
ployee was loaned to the special master. The facts in the 
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case before us indicates clearly that the Captain of Police, 
Captain Arnold, of the City of Alexandria, never relinquished 
control and supervision of his men at any time while they 
were engaged in the man-hunt in Loudon~ County. Where the 
employee had no knowledge of the fact that he had b~en 
loaned, the original employer or the general master con-
tinues liable for compensation. An employer cannot trans-
fer his employee to the service of another employer so as 
to constitute the employee a special employee of the latter 
without the knowledge and consent of the one transferred 
and thereby relieve himself of liability. See Murray v. 
Union Ry. Co. of New Yo·rk City, 127 N. E. 907. In this case 
a Detective Bureau had a contract with the railroad during 
a strike to furnish guards to protect passengers on cars. 
An employee of the Bureau was injured in a collision while 
serving as a guard without his knowledge as to whether he 
was in the employ of the railroad or merely an employee of 
the Bureau. It was held that he was not a special em-
ployee of the railroad within the meaning of the Work-
.men 's Compensation Law of N e'v Jersey so as to 
page 67 } prevent him from resorting to a common law ac-
tion against the railroad for negligence. This 
case further held that an employee may be in the .general 
employment of one master and the special employment of 
another, but does not become a special employee or loaned 
employee of the latter unless he consents thereto with the 
·understanding that he is submitting· himself to the control 
of the new master. So long as an employee is furthering 
h~s general employer's business by his service to another, 
there is no inference of a new relation unless this man ha~ 
been surrendered by the g·eneral employer to this special em-
ployer. See Zurich General Accident <Pi Liability Ins. Oo. 
v. Ellington, 130 S. E. 220. See Pfeiffer, et al., Respondents. 
v. Natham Schweitzer Co., et al., N. Y. 159 N. E. 645. 
Counsel for the employer's insurance carrier has given 
no reference of authorS.ty indicating that there was an:Y, 
change of control of the actions of the police that would 
change the rights of such parties from that of seeking com-
pensation through the City of Alexandria and transfer such 
right into the County of Loudoun. Nowhere in the evi-
dence does it appear that either Captain Arnold, or any of 
his men, felt that they were transferring their services with 
the attendant rights and responsibilities from 
page 68 } Alexandria to Loudoun County. That at all 
times they remained Captain and Patrolman re-
spectively of the City of Alexandri!l, bu~ because they were 
police officers and an emergency ensted In Loudoun County, 
44. Supreme Court of Appeals of Virginia . 
. and at request of proper official of Loudoun County, the 
Captain and his crew undertook to answer the call from 
. Loudoun County, but only to the point that it would not 
· ·have conflicted with police protection in the City of A·lex-
;andria. 
A review of the evidence and a close study of the law in-
.dicates and the finding is so. made, that McClary continued 
as an employee of the City of Alexandria and at the time of 
the aQcident was under the control and supervision of his 
accustomed superior, although the fatal accident occurred 
. while answering a call for help on the part of Loudoun 
. County. The City of Alexandria remains the employer and 
the award entered in accordance with decision of Kizer, Com-
_ missioner, on December 2nd, 1935, is correct and is based upon 
.. the findings of fact and conclusions of law of the Hearing 
Commissioner, which are herein adopted as the findings of 
facts and conclusions of law of the Full Commission. No-
. where in the evidence or the authority filed by counsel for the 
carrier was either evidence or law submitted to 
page 69 ~ show that the Chief of Police of Alexandria was 
prohibited from answering' a call in an emergency 
on the part of the conservation of peace of ~n adjoining 
county. On the contrary the practice is well known and 
there is law to support this custom. There is nothing to be 
·adduced to indicate that McClary had gone beyond the con-
tract of hire in making this trip .for it was at the request 
:and under the supervision of his superior, who was in charge 
of the Police Department of the City of Alexandria. In fact, 
the evidence shows there were representatives of several 
types of peace agencies present. The Federal Government 
representative, the Department of Justice, as well as repre-
. sentative of the Alcoholic Beverage Control Board of the 
. Commonwealth of Virginia, who were all participating in 
this man-hunt. For the. Chief of Police of the City of Alex-
r andria to have refused the request would have been an act of 
either cowardice or refusal to co-operate for the conserva-
tion of peace and the· apprehension of a felon. 
McClary sustained injuries by accident arising out of and 
in the course .of his employment with the City of Alexandria 
and the award of December 2nd, 1935, is affirmed and the 
employer will make payment of compensation, burial expenses 
and attorney's fees as set forth therein. 
page 70 } The defendants will pay the costs in the pro-
ceeding. 
An additional sum of $75.00 is awarded Frederick L. Flynn, 
Attorney-at-Law, for services rendered the dependents in this 
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claim following the hearing on October 11th, 1935. This 
makes a total attorney's fee of $475.00 which is to be deducted · 
from the compensation -awarded. 
page 71 ~ Nickels, Chairman, dissenting. 
In the. case of lJ!Iawn v. City of Lynchb-ut·g, or Co1wmonwealth 
of Virginia, 129 Va. 453, 106 S. E. 516, on certification from 
the Industrial Commission of Virginia, the Court held as fol-
lows, viz.: 
''5. WORI{MEN'S COMPENSATION ACT-Purpose of 
the Act-Regulation of }faster and Sm·vant-The Workmen's 
Compensation Act (Acts 1918, p. 637), as its title shows, re~ 
lates to industrial accidents, and its well known purpose was 
to substitute for the unsatisfactory common la'v remedies a 
speedier and simpler and more equitable form of relief for 
personal injuries sustained by persons engaged in hazard-
ous occupations. It would seem ·clear from the history and 
purposes and general provisions of the Act that the legis-
lature did not have in mind as beneficiaries any other persons 
than such as are commonly understood as falling within a 
contractural relationship of master and ·servant. 
page 72 ~ "7. WORI{MEN'S COMPENSATION ACT-
Public Office:t:s-The workmen's compensation Act 
(Acts 1918, p~ 637) is limited to persons in service of the 
State or City under a contract of hire. A public officer does 
not perform his duties under contract, express or implied, 
but by virtue of the la'v creating the office. His compen-
sation is a matter of statute or ordinance, and does not de-
pend upon the amount or value -of the services performed, 
but is incident to the office.'' . . _ 
"8. WORKMEN'S COMPIDNSATION ACT-The case of 
a city policeman does not fall within the reason and pur-
pose or the language o~ the workmen's compensation act 
(Acts 1918, p. 637); consequently neither the City nor the 
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_ Commonwealth is liable under that Act for compensation to 
the widow and children of a policeman killed in line of duty.'' 
From the foregoing, it is clear that the law of master and 
servant, as applied in the case of Baker v. Nussman, 152 Va. 
293, and of loaned employee, as applied in the case of Ideal 
Steam La;undry v. Williatns, 153 Va. 176, does not 
pag·e 73 ~ apply to police officers. 
Section 2 (b) of the Virginia Workmen's Com-. 
pensation Act, which defines "employers", was amended by 
the act of General Assembly for the year 1922 at page 7 41, 
which amendment was made after the decision in the fore-
going case of Mann v. OitJJ of Lynchbur,q or Common1pealth 
of Virginia. 
The. language added to Section 2 (b) of the Act consists 
of the expression, ''Policemen and :firemen, except police-
men and firemen in cities containing more than one hundred 
and seventy thousand inhabitants, shall be deemed to be em-
ployees of the respective cities, counties or towns in which 
their services are employed and by whom their salaries are 
paid.'' The effect of this amendment was to make cities, 
counties and towns liable for injuries to injured policemen and 
firemen, by operation of law and irrespective of the doctrine 
of master and servant. 
The record in the instant case shows the claimant's de-
ceased husband was employed as policeman in the City of 
Alexandria, Virginia; his services were confined within the 
jurisdictional limits of this City; ·he was paid a salary by the 
City for those services; he was selected by his superior to 
.go into Loudoun County to aid in a man-hunt; and 
page 7 4 ~ there he was deputized by the Sheriff. While in 
Loudoun County on the man-hunt, he asked his 
superior officer for permission to view a still, which . was 
granted; and, while on the side trip to view a still in opera-
tion, he was fatally wounded. 
In my opinion we are confronted in the instant case with 
the proper construction of the sentence quoted above from 
the A.ct, which seems to cover policemen who are injured while 
in service within the jurisdictional limits of the City employ-
ing them and by whom their salaries are paid. The expres-
sion, ''in which their services are employed and by whom 
their salaries are paid'', is a conjunctive one. Howsoever 
commendable it may seem to send policemen to a neighbor-
ing county, the language used· does not afford them compen-
sation benefits while serving there. It is a foregone con-
clusion that the County of Loudoun did not employ the de-
ceased nor did that County pay his salary. 
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It is my opinion there is no liability on the City of Alex-
andria and that the case should be dismissed from the docket. 
page 75 ~ INDUSTRIAL COMMISSION OF VIRGINIA. 
Richmond. 
Claim No. 296-879. 
Case of Clarence J. McClary. 
NOTICE OF A WARD. 
Date February 10, 1936. 
ro City of Alexandria (Employer) 
Alexandria, Virginia. 
and Mrs. Clarence J. McClary (Qlaimant) 
1114 Wilkes Street 
Alexandria, Virginia. 
and Maryland Casualty Company (Insurance Carrier) 
Staunton,, Virginia. 
You are hereby notified that a review before the full com-
mission was held in the above styled case at Richmond, Vir-
ginia, on January 7, 1936, and a decision rendered on Feb-
. ruary 10, 1936 (Chairman Nickels dissenting) adopting the 
findings of fact and conclusions of law of the hearing Com-
missioner as the findings of fact and conclusions of law of 
the majority of the Commission, and affirming the award is-
sued thereon. , 
An additional sum of Seventy-five ($75.00) Dol-
page 76} Iars is awarded Attorney Frederick L. Flynn for 
services rendered the dependents, making a total 
of Four Hundred Seventy-five ($475.00) Dollars. 
INDUSTRIAL COMMISSION ·OF VIRGINIA. 
W. H. NICKELS, JR., Chairman. 
· Attest: 
. W. F. BURSEY, Secretary. 
page 77 ~ I; W. F. Bursey, Secretary, Industrial Commis-
sion of Virginia, hereby certify that the foregoing, 
according to the records of this office, is a true and correct 
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copy of statement of findings of fact, conclusions of law and 
other matters pertinent to the issues in Claim No. 296879, 
Mrs. Clarence J. McClary, Claimant, v. City of Alexandria, 
Employer, and Maryland Casualty Company, Insurer. 
I further certify that counsel representing the Claimant 
had notice that the Employer, through its insurance Carrier 
would request Secretary, Industrial Commission of Virginia 
to prepare certified copy of the record for the purpose of an 
appeal to· the Supreme Court of Appeals of Virginia. 
It is further certified that, as evidenced by U. S. registry 
return receipt card, Counsel representing the Carrier re-
ceived on February 11, 1936, copy of award of the Industrial 
Commission of. Virginia dated February 10, 1936. 
Given under my hand and the seal of the Industrial Com-
mission of Virginia this the 24th day of Feb~ary, 1936. 
(Seal) W. F. BURSEY, 
Secretary Industrial Commission of Virginia. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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